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Vancouver Public Library



REQUEST FOR PROPOSALS NO. VPL(*)
PART D – SAMPLE FORM OF AGREEMENT


SUPPLY/SERVICE AGREEMENT

<SUPPLY/SERVICE>
THIS AGREEMENT is made as of the ____ day of <DATE> (the “Effective Date”)

BETWEEN:

VANCOUVER PUBLIC LIBRARY

350 West Georgia Street

Vancouver, British Columbia

V6B 6B1

(the “Library”)

OF THE FIRST PART

AND:

<SUPPLIER NAME>
<Address>
<Address>
(the “Vendor”)

OF THE SECOND PART

(the Library and the Vendor are hereinafter sometimes

referred to individually as “Party” and collectively as

“Parties”)

BACKGROUND:

A. 
The Library requires the goods and services described herein, and desires to engage the Vendor to deliver said goods and services.

B. 
The Vendor has agreed to deliver the said goods and services in accordance with the terms and conditions of this Agreement.

NOW THEREFORE, in consideration of the mutual covenants and promises made by the Parties and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties hereby agree as follows:

1. DEFINITIONS AND SCHEDULES

In this Agreement, including the Background section and all schedules, the following words and

terms, unless the context otherwise requires, shall have the meaning set out in this section

below. Other capitalized terms that are not set out below shall have the meaning given to them in the body of this Agreement.

(a)  “Agreement” means this Supply Agreement inclusive of all schedules, appendices, exhibits or other documents attached hereto or incorporated herein by reference, as amended from time to time;

(b) “Applicable Laws” means all laws applicable to the parties under this Agreement and includes, without limitation, FOIPPA and PIPA;

(c) “City” means the City of Vancouver;

(d) “Contract Price” means the fixed price set out in Schedule A to be paid by the Library to the Vendor for the Services. 
(e) “Documentation” means user documentation provided electronically or in paper form by the Vendor for use with the Goods, as may be periodically updated and provided by the Vendor.
(f) “FOIPPA” means the Freedom of Information and Protection of Privacy Act (British Columbia), as such Act may be amended or superseded. 
(g) “Library” means the Vancouver Public Library Board, an independent Board of the City of Vancouver, operating pursuant to the Library Act of the Province of British Columbia.
(h)  “Personal Information” has the meaning given to it in FOIPPA and PIPA, as applicable.
(i) “PIPA” means the Personal Information Protection Act (British Columbia), as such Act may be amended or superseded. 
(j) “Services” means all of the obligations set out in this Agreement that are to be satisfied by Vendor.
1.2 The following schedules are incorporated into and form an integral part of this Agreement:

(a) Schedule A – Vendor’s Quotation dated <Date>
(b) Schedule B – 

(c) Schedule C – 

(d) Schedule E – 

(e) Schedule F - 

In the event of any conflict or inconsistency between any of the terms of sections 1 to 21 of this Agreement and any terms of a schedule, the terms of sections 1 to 21 will govern and prevail. In the event of any conflict or inconsistency between any of the schedules, the schedules set out in the above order of priority will govern and prevail.

1.3 The <RFP/Quote/> issued by the Library on <DATE>, and the Vendor’s proposal, submitted in response to RFP PS*** are hereby incorporated for purposes of reference but shall not be binding as to the legal terms and conditions or requirements. 

2.0 PERFORMANCE OF SERVICES
2.1 The Vendor will perform the Services and its other obligations in accordance with the terms of this Agreement and all Applicable Laws (including, without limitation, FOIPPA, PIPA and all other applicable privacy and personal information laws). 

3.0 TERM OF AGREEMENT

Subject to earlier termination or suspension in accordance with the terms of this Agreement, the term of this Agreement will commence on the date first written above. This Agreement may not be renewed or extended except with the written agreement of the parties. 

4.0 CONTRACT PRICE
4.1 Client shall pay the Contract Price in accordance with the Proposal/Quote attached hereto as Schedule A.  

5.0 RIGHT TO TERMINATE

5.1 Termination by Either Party. Either Party may terminate this Agreement upon the other Party's material breach of the Agreement, provided that (i) the non-breaching Party sends written notice to the breaching Party describing the breach in reasonable detail; (ii) the breaching Party does not cure the breach within thirty (30) days following its receipt of such notice (the "Notice Period"); and (iii) following the expiration of the Notice Period, the non-breaching Party sends a second written notice indicating its election to terminate this Agreement. If the Vendor is the breaching Party, Client may elect to receive a refund for the balance of any pre-paid Contract Price for the period from the date of termination to the end of the period for which the pre-paid amount was paid. Upon electing to receive such refund, the refund shall be Client’s exclusive remedy for termination. 

5.2 Termination for Insolvency, Bankruptcy: The Library may terminate this Agreement upon thirty (30) days’ written notice if Vendor becomes insolvent, bankrupt or is otherwise unable to carry on business. 

6.0 INSURANCE
6.1 Prior to commencing the Services, the Vendor will obtain at its own expense:

(a) A Professional (Errors and Omissions) Liability insurance policy with limits of not less than $2,000,000 per claim, an aggregate of not less than $5,000,000 protecting the Vendor against all claims for loss or damage arising out of any error or omission of the Vendor or the Vendor’s Personnel in the performance of the Services; and 

(b) A Commercial General Liability insurance policy with limits of not less than $2,000,000 per occurrence, and a deductible of not more than $5,000, protecting the Vendor and the Vendor’s Personnel against all claims for personal injury, including death and bodily injury, and property damage or loss, arising out of the operations of the Vendor or the actions of the Vendor or the Vendor’s Personnel. The policy will contain a cross liability clause in favour of the Library and will name the Library and its officials, officers, employees and agents as additional insured.

6.2 Required Policy Terms. All required insurance policies will remain in full force and effect at all times until completion of the Services or earlier cancellation of this Agreement, and will:

(a) be obtained from and issued by insurers authorized to carry on business within British Columbia, on terms satisfactory to the City’s Director of Risk Management, acting reasonably; 

(b) be primary insurance in respect to liability arising out of the operation of the named insured. Any insurance or self-insurance maintained by the City will be in excess of this insurance and will not contribute to such policies; and

6.3 Insurance Certificate.  Prior to signing this Agreement, Vendor will provide the Library’s Project Manager with evidence of all required insurance to be taken out in the form of one or more Certificates of Insurance in form and substance satisfactory to the Library and the City. The Certificates of Insurance will identify the Agreement title, number, policyholder and scope of work and must not contain any qualifications or disclaimers. Proof of insurance, in the form of such Certificates of Insurance, will be made available to the Library’s Project Manager at any time during the performance of the Services immediately upon request. 

6.4 Additional Requirements. Vendor will provide, at its own cost, any additional insurance which is required by law to provide or which it considers necessary. Vendor shall notify Library within thirty (30) days of any cancellation or material change to any of the required policies, in whole or in part.
6.5 Insurance Requirements Independent of Additional Obligations. Neither the providing of insurance by Vendor in accordance with this Agreement, nor the insolvency, bankruptcy or the failure of any insurance company to pay any claim accruing, will be held to relieve Vendor from any other provisions of this Agreement with respect to liability of Vendor or otherwise
7.0 EXCLUSION OF LIABILITY 
7.1 Neither party shall be liable under this Agreement for any indirect, special, incidental, punitive or consequential damages (including without limitation, damages for loss of goodwill, work stoppage, computer failure or malfunction, lost or corrupted data, lost profits, lost business or lost opportunity), or any other similar damages under any theory of liability (whether in contract, tort, strict liability or any other theory), even if the other party has been informed of this possibility. Except for its indemnification obligations under Section 13, notwithstanding anything in this Agreement to the contrary, in no event shall Vendor’s aggregate liability, regardless of whether any action or claim is based on warranty, contract, tort, indemnification or otherwise, exceed amounts paid or due by Client to Vendor hereunder during the 12 month period prior to the event giving rise to such liability. The foregoing limitations shall apply even if the non-breaching party’s remedies under this Agreement fail their essential purpose.

8.0 RELEASE AND INDEMNIFICATION 
8.1 The Vendor now releases the Library, its officials, officers, employees and agents from all costs, losses, damages and expenses, including those caused by personal injury, death, property damage, loss and economic loss arising out of, suffered or experienced by the Vendor, its Sub-contractors, and their respective officers, employees and agents in connection with the Goods and Services under this Agreement. 

8.2 Despite any insurance coverage of the Library, the Vendor hereby agrees to indemnify and save harmless the Vancouver Public Library and its successors, assigns, official, employees, agents and authorized representatives and each of them (in each case an “Indemnified Party”) from and against all costs, losses, claims, damages, actions, and causes of actions (collectively referred to as "Claims") that an Indemnified Party may sustain, incur, suffer or be put to at any time either before or after the expiration or termination of this Agreement, that arise out of errors, omissions or negligent acts of the Vendor, its Sub-contractors, or their respective officers, employees or agents under this Agreement excepting always that this indemnity does not apply to the extent, if any, to which the Claims are caused by errors, omissions or negligent acts of an Indemnified Party.

8.3 This indemnity will not affect or prejudice the Library from exercising any other rights that may be available to it at law or in equity.

8.4 The release and indemnity set out above will survive the expiry or sooner termination of this Agreement.

9.0 CONFIDENTIALITY 
9.1 The Library is subject to the Freedom of Information and Protection of Privacy Act (British Columbia), which imposes significant obligations on the Library’s contractors to protect all personal information acquired from the Library in the course of providing services to the Library. The Vendor confirms and acknowledges its obligations to comply with all obligations imposed on it pursuant to the Freedom of Information and Protection of Privacy Act (British Columbia) with respect to all personal information received from the Library whether as part of the Confidential Information or otherwise. 

9.2 The Vendor acknowledges that in the event of a breach by the Vendor or any of its employees of their respective confidentiality obligations pursuant to this Section XX, damages alone would not be an adequate remedy. The Vendor therefore agrees with the Library that, in addition to and without limiting any other right or remedy it may have, the Library will have the right to an immediate injunction or other available equitable relief in any court of competent jurisdiction enjoining any threatened or actual breach of such obligations. 

9.3 The Vendor shall return all copies of the Confidential Information to the Library, in all tangible forms and media, and delete all Confidential Information resident in any databases or systems, upon the earliest of the following dates: 

(a) expiration or earlier termination of this Agreement; and 

(b) written request of the Library for return of the Confidential Information 
9.4 This Section XX shall survive the expiration or earlier termination of this Agreement.

10.0 NO PROMOTION OF RELATIONSHIP

10.1 The Vendor will not disclose or promote its relationship with the Library, including by means of any verbal declarations, announcements, sales, marketing or other literature, letters, client lists, websites, internet domain names, press releases, brochures or other written materials (the “Communications”) without the express prior written consent of the Library (except as may be necessary for the Vendor to perform its obligations under this Agreement).

10.2 Furthermore, the Vendor undertakes and will cause all of its Sub-contractors to undertake not to disclose or promote its relationship with the Library in any Communications in a manner which could suggest or create an association, express or implied, between the Vendor and the Library. Without limiting the generality of the foregoing, the Vendor will not refer to or use any website, domain name, official emblem, logo or mascot of the City of Vancouver or the Library in any Communications, without the express prior written consent of the City of Vancouver and the Library. 
11.0 BASIS OF PAYMENT TO THE VENDOR
11.1 In consideration of the Services performed by the Vendor to the satisfaction of the Library and in strict conformity with the terms hereof, the Library will pay the Vendor the fees and reimbursable expenses prescribed herein, plus GST and PST as applicable to the sale made to the Library hereunder. 
11.2 The fees for the Services are described in this Section 11.0 and in Part B, Section 2 “Items to be addressed in Proposal” of the RFP.  Subject to this Section XX, payment to the Vendor will be based on hours worked by employees of the Vendor or by the Sub-contractors multiplied by the applicable hourly charge-out rates stated in the Proposal. 

11.3 If there are maximum, lump sum or other limiting amounts for fees or disbursements indicated herein for the Services or for portions thereof, then notwithstanding anything to the contrary in this Agreement the maximum fees or disbursements to be paid by the Library to the Vendor for the Services or such portions of the Services will not exceed those stated amounts, except as mutually agreed in writing. Any limit on the fees or disbursements to be paid by the Library to the Vendor will in no way diminish the duties and obligations of the Vendor to provide the Services covered by this Agreement.
11.4 Notwithstanding anything to the contrary contained in this Agreement, save as otherwise mutually agreed in writing subsequent to the date hereof (or pursuant to Section 5.0), the total fees payable to the Vendor for the Services (not including GST AND PST or disbursements) 

Notwithstanding any other provisions of this Agreement, Vendor shall not be entitled to payment for any Services that have not been performed in compliance with the provisions of this Agreement.

11.5 The Vendor will, by the 25th day of each month, provide to the Library’s Project Manager a draft invoice with an attached detailed account of all charges to be claimed by the Vendor for the preceding month (if any). The Library’s Project Manager shall review the draft, raise any concerns with the Vendor within ten working days and, after settlement of any issues (in the Library’s Project Manager’s discretion), approve the draft invoice. The Vendor, if so requested, will meet with the Library’s Project Manager to expedite and settle of the draft invoice. The Vendor will submit its final invoice, as per the approved draft invoice, to the Vancouver Public Library, Attention: Accounts Payable, by email to actg@vpl.ca. 

The invoice must contain:

(a) 
the Vendor’s name, address and telephone number;

(b) 
the Library purchase order number;

 
(c) 
the name of the Library’s Project Manager;

(d)
the invoice number and date; and

(e) 
Tax registration number(s).

11.6 If the Library does not approve of or wishes to further review, audit or otherwise seek clarification concerning any of the Vendor’s invoices, for whatever reason, the Library will not be liable for interest charges in respect of that invoice for the period from the date the invoice is submitted until the date that the invoice is paid, provided however, the Library will use reasonable efforts to have the review, audit or clarification resolved within a 60 day period. The Library will, if it approves the amount of such invoice, cause the respective invoice to be paid within 30 days of approval.
11.7 The Vendor will keep proper accounts and records of all costs and expenditures forming the basis of any billing to the Library, including but not limited to hours worked, details of all disbursements and percentage amounts of work completed. The Library will be entitled to verify the accuracy and validity of all billings and payments made by auditing and taking extracts from the books and records of the Vendor and by such other means as will be reasonably necessary or advisable.

11.8 Audits. Vendor shall maintain up-to-date records and accounts which clearly document the provision of the Services and shall make the same available to the Library upon request. The Library may request copies of all such records and accounts which shall be provided to the Library by the Vendor (subject to reimbursement of Vendor’s reasonable copying costs and any other direct costs and expenses, if any) at any time prior to the expiry of 365 days after completion of all of the Services or earlier termination of this Agreement. For avoidance of doubt, any records and accounts provided by Vendor in accordance with this Section XX shall be deemed to be Confidential Information.
12.0 CHANGES TO SCOPE OF SERVICES
12.1 The Library’s Project Manager may, from time to time and at any time on prior written notice to the Vendor, vary the scope of Services to be provided by the Vendor. In that case and where this Agreement contains delivery dates and/or limits as to fees or disbursements (or a defined “Maximum Fees and disbursements”) for all or any part of the Services, such delivery dates and/or limits will be adjusted as agreed to by both Parties in writing, and failing agreement, as reasonably determined by the Library’s Project Manager. 
12.2 Should the Vendor consider that any request or instruction from the Library’s Project Manager constitutes a change in the scope of Services, the Vendor will provide the Library’s Project Manager with notice in writing within ten days of such request or instruction. If the Vendor does not deliver written notice to the Library within the time period specified, the Library will not be obligated to make any payments of additional fees, disbursements or out of pocket expenses to the Vendor.

12.3 The Library’s Project Manager will consider the Vendor’s written notice (if any) within a further ten days of receipt of the Vendor’s notice and determine and advise as to whether the request constitutes a change in the scope of the Services and, if necessary, the method by which the variation will be scoped and reimbursed. If the Library determines that the professional fees payable to the Vendor should be increased due to an increase in the scope of the Services then any such increases will be based on the hourly rates set out in the Vendors’ Commercial Proposal.
13.0 UNAVOIDABLE DELAY
13.1 Time of the Essence. Time shall be of the essence of this Agreement.

13.2 Except for the performance of obligations to pay money, the time periods for the Library and the Vendor to perform under this Agreement will be extended for periods of time during which their performance is delayed or prevented due to an Unavoidable Delay. For the purposes of this Section, an “Unavoidable Delay” means any circumstances beyond the reasonable control of the party trying to perform (such as, for example, acts of God, war or other strife or governmental action) but expressly excludes any and all delays caused by the Vendor’s lack of financial resources; the Vendor’s insolvency; strikes, lockouts or other withdrawals of services arising out of any labour dispute involving the Library, the Vendor or a Sub-contractor; or governmental action taken in the enforcement of any law specifically against the Vendor or its Sub-contractors. If an Unavoidable Delay occurs, the non-performing party will, as soon as possible after the occurrence of the Unavoidable Delay, give written notice to the other party describing the circumstances preventing continued performance and the efforts being made to resume performance of its obligations under this Agreement.

14.0 INJUNCTIVE RELIEF AND SPECIFIC PERFORMANCE 
14.1 Vendor acknowledges that a breach by Vendor of certain of its obligations under this Agreement (including, for example, any of the confidentiality, security or privacy obligations) may cause irreparable harm and significant injury to the Library that may be difficult to ascertain. Vendor agrees that the Library shall have the right to seek equitable relief including, without limitation, injunction and specific performance, in the event of any breach or threatened breach, of any of Vendor’s obligations under Section XX (Confidentiality) of this Agreement in addition to all other remedies available to the Library at law, in equity or otherwise.
15.0 SUB-CONTRACTORS
15.1 Vendor shall not sub-contract or assign any of its rights or obligations under this Agreement to any other party without the prior written approval of the Library. If the Library allows Vendor to assign certain rights or obligations to another party, Vendor shall be responsible for ensuring that such other party complies with all of the confidentiality, security and privacy provisions set out in this Agreement and any other provision of the Agreement required by the Library. Notwithstanding the foregoing, no such consent shall be required in the event of an assignment to an affiliate or to a successor-in-interest to the business of the Vendor resulting from a merger, reorganization, or sale of all or substantially all assets of Vendor or sale of a controlling interest in Vendor. 
16.0 MISCELLANEOUS
16.1 No Waiver. No action or failure to act by the Library shall constitute a waiver of any right or duty under this Agreement, or constitute an approval or acquiescence in any breach hereunder, except as may be specifically agreed in writing by the Library.

16.2 Severability. The invalidity, illegality or unenforceability of any portion or provision of this Agreement or the occurrence of any event rendering any portion or provision of this Agreement void shall in no way affect the validity or enforceability of any other portion or provision of this Agreement. Any void portion or provision shall be deemed severed from this Agreement and the balance of this Agreement shall be construed and enforced as if this Agreement did not contain the particular portion or provision held to be void. The Parties further agree to amend this Agreement to replace any stricken provision with a valid provision that comes as close as possible to the intent of the stricken position.

16.3 Remedies Cumulative. The remedies of the Parties provided for in this Agreement are cumulative and are in addition to any remedies available to the Parties at law or in equity. No remedy will be deemed to exclude or restrict the right of a Party to any other remedies against the other Party and a Party may from time to time have recourse to one or more of the remedies specified in this Agreement or at law notwithstanding the termination of this Agreement. 

16.4 Further Assurances. Each Party shall execute such further and other documents and instruments and do such further and other acts as may be necessary to implement and carry out the provisions and intent of this Agreement. 

16.5 Entire Agreement. The Contract Documents constitute the entire agreement between the Parties with respect to the subject matter hereof, and supersede all previous communications, representations and agreements, whether oral or written, with respect to the subject matter hereof. 

16.6 
Amendment. This Agreement shall not be amended except as specifically agreed in writing by both the Library and the Vendor. 

16.7 Joint and Several Liability of Joint Venture Participants. If the Vendor is a joint venture of two or more entities, it is understood and agreed that the grants, covenants, provisos, claims, rights, powers, privileges and liabilities of the entities who comprise the Vendor shall be joint and several. 

16.8 
Enurement. This Agreement shall enure to the benefit of and be binding upon the Library and the Vendor and their respective successors and permitted assigns. 
16.9 Independent Contractor. This Agreement is a contract for goods and services and Vendor, its officers, directors, shareholders, partners, personnel, affiliates and agents of Vendor are not, nor are they to be deemed to be, partners, appointees, employees or agents of the City. Vendor will not represent to anyone that Vendor has any authority to bind the Library or the City in any way or that Vendor is an agent of the Library or the City.

16.10 Governing Law and Resolution of Disputes. In the event of a dispute under this Agreement, the parties will use commercially reasonable efforts to resolve such dispute including referring such dispute to successively higher levels of management within each party. If a dispute is not resolved in accordance with the foregoing, the parties may agree to have the dispute resolved by way of mediation or arbitration. If, despite the foregoing, a dispute is still not resolved, either party may commence a legal action in the courts of British Columbia, in which case such courts will have exclusive jurisdiction to determine all disputes arising under this Agreement and the parties now irrevocably agree to submit all disputes to the courts of British Columbia. 
This Agreement will be governed by the laws of the Province of British Columbia.
(Signature page follows immediately)

As evidence of their Agreement to be bound by the above contract terms, Vendor and the Library each

have executed this Agreement as of the day and year first above written.

VANCOUVER PUBLIC LIBRARY

__________________


__________________


__________________

Signature 



Print Name and Title 


Date

__________________


__________________


__________________

Signature 



Print Name and Title 


Date

(VENDOR)
__________________


__________________


__________________

Signature 



Print Name and Title 


Date
DATE
Page D-10

